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DURING 1969, four students from Melbourne University's OrtmtnologyDe
partment did research on rape offences in Victoria. This article summarises
the main findings and recommendations.

METHOD
Restricting the investigation to convictions between 1960 and 1969, a

search of the Pentridge files revealed 69 relevant offenders still within the
prison or parole system. All had been convicted for active participation in
a rape offence, although three had been convicted of the lesser charge of
attempted rape and one of abduction with intent to rape. Table 1 shows
the breakdown of the offenders.

Breakdown of Q,ffenders

No. of Offenders No. of Offenders
in gaol parolled Total Number

Interviewed

Single*

Multiple

17

31

3

18

20

49

12

25

* "Single" - only one offender involved.

"Multiple" - two or more offenders co-operated in the offence.

The data was gathered by interview, and examination of the Pentridge
files, court transcripts and pre-sentence reports.

RESULTS

A. The Offenders

Age:

Table 2 shows the mean ages of single and multiple offenders. Offenders
in single rapes were very significantly older than those in multiple offences.

* IB.A., Dip Crim.; 2B.A., Dip Crim.; 3Law Student, Melb. UnL; 4B.A., Ll.B.
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TABLE 2

,Mean age of single and multiple Offenders at time of offence

Number Mean Age

Single 19 26.8
Multiple 40 20.6*
No Data 10

Total 59 22.5

* Chi square 24.71, 1 d.f. Sig. at 0.001 level.

Marital Status:

14 of the 20 single offenders were married (3 separated). Only 11 of the
48 multiple offenders were married (6 separated).

Socio-Economic Background:

Offenders were drawn predominantly from the lower socio-economic
classes. In terms of occupation there was evidence of little upward social
mobility. Both the offender and his father were likely to be Involved in an
unskilled or semi-skilled occupation and 43'% of the offenders lived in an
inner suburban or Housing Commission area. It did seem, however, that
the offenders generally rated their fathers as being "steady" workers,
whereas they themselves moved more freely from job to job.

Education:

Educationally, this group of offenders differed little from the prison
population with an IQ some 5 points lower than the general population and
a strong tendency (82%) to leave school at the minimum leaving age. 13%
had no secondary education at all. QUite possibly the IQ as measured by
formal tests reflects the lack of educational incentive and it would seem
that many of these offenders would benefit from increased skills.

Two outstanding cases can be cited: one offender, who had completed
only Form III at school, sat for his Matriculation in 1968 obtaining First
Class Honors in one subject and two Second Class Honors as well as a
University Free Place; another offender topped the class list. for some of
the apprenticeship subjects at Bendigo Technical College in 1968.

Drinking Habits:

49% of offenders described themselves as heavy drinkers or alcoholics,
40% as moderate. However, 71% were accustomed to getting drunk at least
once a week, indicating a fairly broad interpretation of "moderate" drinking.

Family Background and Drinking Habits:

The'impression gained from interviews was that there was considerable
instability in the offenders' family backgrounds even though 84% were
receiving regular visits and a measure of support from one or both parents.
49% had lost one parent through death or desertion, the mean age at the
time of separation being 6.5 years.
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Indications were also given that 35'% of the offenders regarded their
fathers as "heavy" drinkers or alcoholics - a judgment possibly conserva
tive in the light of their generally tolerant attitudes towards drinking.

Sexual Moral Attitudes:

An exploration of attitudes towards sexual intercourse showed that
there was little or no moral motivation towards abstinence and that it was
viewed solely as a physical act of satisfaction. Consequently, is was con
sidered there was no real reason for a girl to object except for the fear of
pregnancy. One felt, at times, that feminine caprice was seen as loading
the scales unfairly against the males in this matter. This was borne out by
an almost general opinion that one man alone could not really rape a girl
without using violence. The imposition of actually having intercourse
against het will seemed to. be viewed as harmless enough as long as she was
not "knocked around". Needless to add, it was seen as less of an imposition
still if she had clearly been a willing party to the play that had fore
shadowed the event.

In some instances, the girl seemed to share this view - an important
factor in assessing the gravity of this offence. What to a judge may be "an
enormous and disgusting imposition" may not be so to her. It may, none
theless, provide her with a powerful weapon of retaliation.

Prior Sexual Experience:

The pattern of the sexual behaviour of the person convicted in rape
cases is one of extensive and frequent sexual experience from the onset of
adolescence. There is a strong self-gratifying approach to sex which is seen
only in its physical dimension. For .the 37 interviewed, a question on the
frequency of intercourse during the year before the offence, or, for married
men, the year before marriage, yielded a mean of 1.65 times per week. The
mean age at first intercourse was 14.54 years.

"Gang-bangs" were much more extensively a feature of the social life
of the group offenders as opposed to that of the single rapists. Only 17% of
the single rapists as opposed to 64% of the multiple rapists admitted previous
"gang-bang" experience. On the other hand, one could hardly say that these
were a habitual feature of the life even of those who admitted involvement
in them. 4.9 was the mean number of times. When it is realised that the
mean age of ottenders is 22.5 years and that most of them have been ex
tensively sexually active from the age of 17, the number is not high.

Pornographic Literature:

Contrary to widespread belief that pornographic literature and maga
zines encourage sexual crimes, very few of the offenders appeared to read
this material; most rejected the idea with disgust. One might well postulate
that such literature could provide a means of vicarious release for sexual
drive rather than a means of incitement.

Prior Convictions:

The figures on prior convictions yielded the interesting information
that nearly one third of the offenders had no prior convictions, half had
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no more than one prior conviction and nearly two-thirds had no more
than three priors.

TABLE 3

Frequency of prior convictions among single and multiple offenders with
cumulative percentage

No. of Priors Single Multiple Total Cumulative
Percentage

0 6 13 19 30%

1 3 7 10 45%

2-3 3 8 11 62%

4-9 5 16 '21 95%

10-15 2 1 3 100%

No Exact Data 4 5

TOTAL 20 49 69

Prior convictions for sexual offences were extremely low, so that re
cidivists for the offence of rape among the group studied were only 60/0 of
the total. If the' scope is broadened to include aggressive sexual assault
offences the recidivism rate is still only 16%.

TABLE 4
Frequency of prior sex offence convictions among 69 multiple and single offenders

Single Multiple Total %

No priors 6 13 19 28%

No sex priors 9 23 32 46%

Carnal knowledge 2 6 8 1Sexual Offences 2 2 4

} J

26%

Carnal knowledge and
14%other sex offences 0 2 2

Rape 1 3 4 6%

Mental Health:

Of the 37 offenders who were interviewed, 8 (28%) admitted ha·ving·
received treatment at either a mental or psychiatric clinic and it is likely
that an even higher proportion ought to have some psychological help.
In any case, even the base figure of 28% indicates a considerable degree of
mental disturbance in the sample of the study.

Family Support:

The most promising predictive indications from a sentencing point of
view seem to lie in the degree of family support given to the ortender, the
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low recidivism rate for this offence, and the fact that so few have prior con
victions recorded. At least some measures can be taken by, correctional
authorities to increase the educational level and employability of the
offender and to offer some psychiatric help - measures clearly applicable to
most prisoners but especially indicated from this analysis of the rapist.

It would be possible, in fact, to develop some classification of the rape
offender with a view to assessing the degree of risk he presents. to the com
munity. Further sentencing criteria will be suggester later in this report but
a graded scale such as the following might be applicable at this point -

1. Solid reputation; no priors; respected..
2. Good reputation but with an identifiable problem, such as mental

Illness, alcoholism or drug addiction.
3. One or two prior convictions.
4. Three or more prior convictions.
5. Extensive background of delinquency and/or sexual convictions;

possibly institutional background.
6. Prior conviction for rape.
7. Thoroughly institutionalised or psychopathic person; evidence of

sexual perversion.

B. The Victim

The information available through the sources of data gives only a
sketchy outline of the victims involved. Locating and interviewing victims
is such a large task that it warrants a separate study.

The average age of the rape victims in the sample was 22 years with
a fairly wide dispersion in the case of the victims of single offenders, three
of whom were more than 40 years old. The average age for the victims of
multiple offenders was 19. . '

Nearly one-third of the victims were married and there was no signifi
cant variation in the proportion of married victims whether the offence
was single or multiple. Of the 16 unmarried victims for whom data was
available, three quarters were virgins.

TABLE 5

Drinking of Victim at Time of Offence

Single Multiple Total %

Not Drinking 14 (88%) 8 (43%) 22 63%

Moderate Drinking 1 (6%) 11 (57%) 12 34%

Drunk 1 (6%) 0 1 3%

No data 5 5 10

Table 5 indicates that the majority of the girls involved in the single
rapes were not drinking in any way. Drinking is, however, much more a
pattern of the multiple offences. Nearly half of those victims had been
drinking. The explanation lies in the fact thatotten in these cases the girl
is a willing social companion of the boys before the offence occur~.

 at ANZSOC on June 19, 2016anj.sagepub.comDownloaded from 

http://anj.sagepub.com/


230 AUST. & N.Z. JOURNAL OF CRIMINOLOGY (Dec., 1972): 5, 4

C. The Offence

General Background to the MUltiple Offender

The information available on the multiple offender indicates that 64%
had previously taken part in group sexual intercourse, 280/0 had- done this on
more than two occasions, 68% of the unmarried ottenders were accustomed
to having intercourse at least once a week and usually more, and 710/0
were accustomed to getting drunk beyond a level of normal appreciation of
their actions once a week or more.

The picture which develops from this information is that the majority
of multiple offenders would characteristically drink heavily one night,
usually on Saturdays, and then go out looking for girls. On occasions the
group would find a girl, or several girls sufficiently promiscuous to agree
(perhaps after considerable drinking, some provocative play and a certain
amount of coercion) to having intercourse with several of the boys.

This interpretation is heightened by the fact that 36% of the victims
were met in hotels and a further 36% were picked up off the street. In each
instance an invitation was issued along the lines of: "How would you like
to come to a party?" or "How would you like to go for a drive?!"

A total of 58% of the girls had never met any of the accused before, and
i.n only 7% of the cases was the issue of the girl's poor moral standards
raised or deemed relevant in court.

All but one of the offenders were drinking. 10% were actually drunk,
10% were drinking heavily and 660/0 appeared to have been drinking more
moderately. -

The most commonly chosen places for the offence were sports re
serves and undeveloped areas along the Yarra from the city to the country
or along quiet, unmade country roads. Three-quarters of the cases involved
cars as the means of transport or as the place for commission of the offence.

Somewhat predictably, the most frequent time for the offence was be
tween midnight and 2 a.m. - possibly an association with the closing of
places of entertainment and necessity to obtain transport home. There is
another peak-after 8 p.m. arising from girls accepting lifts home after work.
The spring and summer months also clearly present more frequent
opportunities for group sexual activity.

Backarourui to the S·ingle Offender

There are some variations from" the above pattern as far as the single
offender is concerned. As outlined in Part One, they were more likely to be
married and generally older. Only .two had ever participated in group sexual
intercourse. 30% met the girl involved at a social function and in fact half of
these had actually taken the victim to the function in the first place. Only
two of the victims had been drinking, at all, one being frankly drunk. 20% of
the offenders had not been drtnklng, As a group there was less drinking, but
more of the single offenders were drunk at the time of the offence.

The data revealed that 24% of the girls had never met the accused,but
in no case was it suggested that the victim was of low moral character.
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Circumstances 01 Meeting

A comparison of the circumstances of meeting the gtrl does not support
the stereotype of an unprovoked attack on. an unsuspecting victim: In 27
of the total number of cases, the girl was in the offender's company by choice
rather than compulsion. Mobility was an associated feature of the rape
situation for the multiple offenders, but only 400/0 of the single offenders
used. cars.

TABLE 6

Circumstances of the Meeting of Victim and Offender in 44 Cases

A. Legitimate, pre-arranged social outing

B. Meets girl at dance, takes her home

C. Meets girl at social gathering and tries
to seduce her

D. Victim is one of a group drinking in an hotel.
Accepts lift with a number of boys

E. Street pick-up

F. Rapist deceives victim

G. Attack without warning

No data

TOTAL

Single
Offender

2

2

2

'2

2

8

2

21

Multiple
Offender

9

9

2

3

23

Total

2

2

2

10

11

4

11

2

44

It should be noted that categories A-E indicate that the girl has accept
ed the social companionship of the male (or males) involved. 74% of the
girls in the multiple cases accompanied theoffenders of their own free will.
Overall, 64% of the victims were rated on A-E categories, indicating that no
force or trick was employed. in gaining, their company on the occasion even
though the offender's intention was .often obvious.

Degree of Victim's Co-operation

Rape must be viewed in its social context and the cues and interpreta
tions made by. the victim and offender are capable of considerable variety.
The victim may not realise how her signals are being construed by the male
since intent and interpretation may be different matters. Once again, the
data were categorized on a 7-point scale as follows: -

A. The girl gives direct, unambiguous statements to the effect that she
will consent to intercourse. (She may later refuse especially at some
point in the group situation.)

B. The girl gives indications that are ambiguous to the extent that
they-may be interpreted as meaning A.
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c. The girl encourages lesser forms of intimacy but stops short of
intercourse.

D. ~he girl is deliberately flirtatious and provocative without tntendtng
anything further.

The$e four categories imply that the victim has given the accused
reason to think that she is not averse to intercourse.

E. The girl is flirtatious or wanton, but acts so in ignorance not realising
the possible consequences of her imminent danger.

F. The girl is merely amicable "and not expecting anything more than a
platonic encounter with the accused.

G. The girl is the completely passive victim of attack.

TABLE 7

Degree of Victim's, Co-operation

Single Multiple Total
Offender Offender

A. Explicit Consent

B. Ambiguous Signal 4 5 9

C. Leads but stops

D. Daring behaviour 1 8 9

E. Innocent flirting 1 2 3

F. Unsuspecting 9 3 12

G. Passive 5 4 9'

No data 1 2 3

Total 21 24 45

Table 7 indicates that 57% of the cases were rated E, F and G so that in
43% of the cases, it is estimated that the girls gave definite indications 'that

.they may be amenable to intercourse. 50% were rated F and 0, which means
that 50'0/0 gave absolutely no indication of desiring sexual-involvement. No
cases were rated as falling, into category A, but the raters considered that
closer examination might have given indications to the contrary. No cases
were allocated to category C, possibly because of the difficulty of distinguish
ing between Band C.

Degree of Violence

In interviewing the offenders a common theme emerged. This, was the
contention that one man cannot rape a woman without using severe
physical violence, even to the point of rendering her unconscious. This
issue is clearly a contentious one, but women are capable of considerable
strength in fending off a rapist's attack.

Table 8 indicates the degree of violence used on the Victim:
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TABLE 8

Degree of .Violence in -44 Cases

Single Multiple Total
Offender Offender

A. No violence 3 4 7

B. Threats 2 3 5

c. Pushed around 1 1

D. Struggle 8 3 11

E. Restraint 5" 5

F. Violent struggle 3 1 4

G. Punched, beaten 3 5 8

No data 1 2 3

Total 21 23 44

The following categories are the ones selected for differentiating the
type of violence used or threatened-

A. No violence known. The victim was not otherwise physically harmed
or threatened although she may have been" afraid.

B. Explicit threat to harm or kill her.
C. Victim is held, shaken or threatened and deliberately roughly handl

ed or frightened.
D. She actually wrestles with the offender, so that there is some actual

contest of strength for some period.
E. She is held down and restrained in the case of" a multiple otlence.
F. Violent struggles in which girl may receive injuries.
G. Victim is struck and rendered dizzy or unconscious.

From Table 8 it can be seen that only 18'% of the victims in the sample
were punched or beaten. Of the single rapist case 1/7 of the victims were
punched, implying that the remaining 6/7 were subdued by means other
than rendering them unconscious. 39% of the single rapists overcame their
victims in a struggle and one-third merely threatened or pushed the gtrl
around or frightened her. Trial testimonies frequently recorded statements
to the effect: "I pushed him away" or "I kept moving back" as descriptions
of the resistance offered. Often even in the event ofa struggle the victim
made little attempt to mark or wound her aggressor.

Degree of Coercion

Tables 7 and 8 form the inter-actional context for the otlence of rape.
The provocation scale is a measure of the extent to which the accused was
justified in thinking that the victim might be willing to have intercourse;
and the violence scale is a measure of the extent to which the victim was
justified in thinking that the alternative to her submission would be severe
physical harm. The combined result of these two factors, the man's hopes of
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gaining an easy submission and the girl's fear for her safety becomes the
variable of coercion.

In rating this variable, several problems arise. There can scarcely be
said to be a dichotomy between "consent" and "non-consent", but rather
the two form opposite ends of a continuum. And, it must be recognized that
men and women rarely interpret sexual relationships in precisely the same
way. For example it is an expectation of our society that the man takes the
initiative in persuading sexual intercourse, and such an expectation may be
a more pronounced aspect of lower class cultural patterns. It is considered
"right" that the girl must be coaxed. Most of the offenders interviewed
claimed, whether a rationalisation or not, that "all girls put up a- bit of a
nght", or "they all say 'no' at first". A man in thls situation, then,' might
well expect to find a certain amount of coercion necessary. If the offender is
a person used to employing a degree of force to get what he wants he may
well use such techniques in this situation without considering that they
are possibly inappropriate.

The question of the girl's consent then really becomes: How much did
she have to be coerced?, or How much did he actually coerce her? Again a
rating scale was devised to distinguish degrees of coercion and consent -

A. Tl)e girl requires no persuasion.
B. Initially says 'no' but yields, after a little resistance, to persuasion.
C. The girl is indifferent, and submits without resistance or enthusiasm.
D. She does not wish to have intercourse but compiles "diplomatically"

because she dislikes the alternative, even though it might not be a
threat of physical harm (e.g. she may be left stranded in the bush
or an unpleasant argument may develop).

E. The girl is unwilltng but afraid that some physical harm will result
if she does not comply. '

F. The accused makes explicit threats to her safety and she submits
out of fear from these threats.

G. The victim fights the accused and does not surrender under any
terms, but has to be physically overpowered and subdued.

Table 9 gives a breakdown of the numbers falling into each category:

TABLE 9

Degree of Coercion in 44 Cases

Single Multiple Total
Offender Offender

A. Victim willing
B. Yields to persuasion 3 2 5
C. Indifferent ' 1 1
D. Diplomatic compliance 1 3 4
E. Implicit threat 3 1 4
F. Explicit threat 1 3 4
G. Force 10 9 19

No data 2 5 7

Total 20 24 44
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This table indicates' that 52% of the victims required severe physical
coercion to subdue them. The other victims were not treated so violently and
the reason behind their capitulations can be found 'in the degree of fear
which the situation instilled in them. Although it is possible to consider the
objective fact of the violence used, the subjective element of the degree of
fear cannot be assessed and clouds the interpretation of the victim's reac
tion. For example, it may appear that a particular accused did no physical
harm to the girl and it would seem she could have resisted strongly in the
circumstances. Yet, her claim that she was too terrified to do so cannot be
disproved.

Similarly, the accused's judgment of "willingness" may be equally
clouded if the victim is too afraid to resist. However, the passivity resulting
from extreme anxiety could not be expected to account for the 48% of
victims in categories A-F and we can only assume that some victims were
not driven to the limit to make them submit.

An alternative hypothesis can be offered in relation to the victims of
multiple ottenders. It could be said that the small percentage of girls who
become terrified and unable to resist are represented in this sample. A
larger percentage do not become "rape victims" although involved in the
same situation, because they fight 01f their attackers and force realisation
of their unwillingness or power of later reprisal.'

"C;yndromes:

It is possible to group the rape cases according to similarities in patterns
of behaviour. Rape is a specifically defined crime and requires certain con
ditions for its commission. The man has to acquire the company of the
Victim, he must find somewhere private or be among sympathetic friends
and he must overcome the degree of resistance that the girl offers. These
requirements, in themselves, mean that certain patterns tend to arise.
Naturally, no two cases are identical and the criteria for inclusion of any
case into a syndrome can, at times, be ·difficult without widening the defined
category; however, cases were able to be grouped according to certain key
variables which are important enough to be indicators such as the manner
In which the victim was met, how she was coerced and whether the ottender
was specifically intent on rape.

Six classifications were made as follows:

1) Attack syndrome
2) Forcible pick-up
3) Fraudulent pick-Up
4) Ordinary pick-up
5) Hotel meeting case
6) Taking-out case

The other 11 cases are not easily grouped and present mixed character
istics. There is perhaps one further syndrome. This is where prosecution
follows parental reaction. In some cases, the girl had been indulging in sex
play to the point where little coercion was needed to overcome her resist
ance. However, on arriving home at some later hour in a bedraggled con
dition, her defence is to tell her parents she has been raped. This aspect
could not be analysed because of the lack of data on the Victims, but it is
suspected to be more prevalent than commonly thought.
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D. Sentencing

The distinction between multtple and single offenders was found to be
particularly pertinent to the issue of sentencing. The figures dispelled the
intuitively held belief that group rapists were inevitably treated more
harshly at the sentencing level. The average maximum and minimum sen
tences for the multiple offenders in the sample was 6.66 and 4.27 years
respectively; while the averages for single offenders was 9.05 and 6.26 years.
The ditrerence in sentences for the two groups can be partly explained
because a higher proportion (12% compared with 5%) of multiple offenders
were convtcted only of rape with mitigating circumstances.

E. Conclusion sand Suggestions Arising from the Study

The Law

The most compelling conclusion from the study was that rape Is an
over-generalised category, One case may involve violence and force from
start to finish. Another may be due to an abrupt change of mind made by the
girl after encouraging intimacy. Both are rape - with the attendant stigma.
Allied is the reluctance of courts to hand down anything short of imprison
ment once this charge is proven. There is, consequently, a need to sub-divide
the offence according to its seriousness.

The American Model Penal Code in Section 213 outlines one way of sub
dividing the offence. This is given in a summarised form.

(1) Rape (1st degree felony) - compelling by threat of imminent
death, serious bodily injury, 'extreme pain or kidnapping, and when
serious bodily injury does result or the victim was not a voluntary
social companion who had permitted sexual liberty prior to the
ottence.

(Ii) Rape (2nd degree felony) - the same as above provided there
was no actual injury and she was a willing companion.

(iii) Gross Sexual Imposition (3rd degree felony) - compelling by
threat whtch would prevent resistance by a woman of ordinary
resolve, or, taking advantage of mental retardation in posing as
her husband.

It is suggested that such a model could be incorporated into Section 44 of
the Victorian Crimes Act 1958 along the following lines (and with suitable
polishing from a draftsman) :
44 (1) Whosoever being a male has sexual intercourse with a female not

his wife and
compels her to submit by force or by threat of imminent death,
serious bodily injury, extreme pain or kidnapping to be inflicted
on anyone; or
has substantially impaired her power to appraise or control her
conduct by administering or employing Without her knowledge
of drugs, intoxicants or other means for the purpose of pre
venting. resistance

shall be gutlty of rape.
(2) Whosoever is convicted of rape shall be guilty of felony and shall be

liable to imprisonment for a term of not more than fifteen years.
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(3) Whosoever being a male has sexual intercourse with a female not his
wife and

compels her to submit by any threat that would prevent re
sistance by a woman or ordinary resolution; or
who knows that she suffers from a mental disease or defect
which renders her incapable of appraising the nature of her
conduct; or
who knows that she is unaware that a sexual act is being com
mitted upon her or that she submits, because he falsely supposes
that he is her husband; or
who has this intercourse with the female being unconscious

shall be guilty of gross sexual imposition; except that it' shall be a
defence against this charge if the victim can be shown to have con
tributed to this offence by freely joining sexual play or giving indi
cations which the defendant might reasonably preceive as meaning
that she was prepared to have sexual intercourse.

(4) Whosoever is convicted of gross sexual imposition shall be gUilty
of felony and shall be liable to imprisonment for a term of not
more than ten years.

(5) Whosoever being a male has sexual intercourse with a female
not his wife and except for the defence in sub-section (3) above

would have been guilty of gross sexual imposition shall be gunty
of sexual imposition.

(6) Whosoever is convicted of sexual imposition shall be gutlty of a
misdemeanour and shall be liable to imprisonment for .a term
of not more than five years.

A differentiation in the offence of rape such as this would allow
enough variation to cover the cases which were studied in the sample.
The maximum sentence of 15 years is suggested in -order to put this
offence on a level with the unlawful and malicious attempt to do grievous
bodily harm when that harm actually results (S.17 of the Crimes Act.
1958) .

Throughout the various clauses there has been some attempt to
specify the meaning of "without her consent", For instance, tttne threats
were Insufftclent to compel a woman of ordinary resolve, then there
would be no offence.

Sub-section 3 indtcates that the burden of proof as to the sexual play
of the victim lies with defendant once the substance of the Crown case
has been established.

B. Criteria for Sentencing

It has been shown that rape is an offence for which there is low
recidivism, in spite of the fears surrounding the stereotype of this offender.

Woods (1969) 1 suggests that one reason for this in the case of the
mutiple offender stems from the fact that he is freed at the age of 22 or

1. Woods, G. D., "Some Aspects of Pack Rape in Sydney". A. It N.Z. Journal of Criminology,
2:2, June 1969, 105-119.
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23,when the particular combination of circumstances leading to the original
offence has charged -

"His peer group will be somewhat quieter, the mates with whom he used
to knock around either dispersed, going steady with a particular girl or
even married."

Woods further comments:

"The important point here Is that it will not take ten or fifteen years
for this 'breaking up' process to demolish the particular gang structure
in the context of which the original offence was committed; it will be
accomplished quite effectively in a much shorter period." ,

The deterrence argument remains: and this is a vexatious one, for
which this study produced no direct support or contradiction.

The implications of the study suggest most strongly the use of some
criteria for sentencing and these have, been grouped accordingly -

A. The Offence -

The following scales, developed earlier in this study, could give some
useful indication of the gravity of the offence. All are graded in increasing
degrees of the blameworthiness of the offender with (a) offering the
greatest exoneration.

(1) Degree of violence

(a) No violence
(b) Threats only
(c) Pushed around only
(d) Struggle of moderate degree
(e) Forcible restraint
(f) Violent struggle
(g) Punching, beating, bashing.

(ii) Degree of provocation, incitement or co-operation

This element is already covered in a nebulous way by the "mitigat
ing circumstances" allowed in S.44 of the Crimes Act, 1958. The
following seven-point scale suggests a more detailed and meaning
ful breakdown: -

(a) Unambiguous statements of consent
(b) She gives signs that are interpreted as consent
(c) She encourages minor sexual intimacies
(d) Deliberately flirtatious and provocative
(e) Flirtatious and provocative but unaware of this
(f) Unsuspecting and innocent social companion
(g) Passive and non-provoking

 at ANZSOC on June 19, 2016anj.sagepub.comDownloaded from 

http://anj.sagepub.com/


AUST. & N.Z. JOURNAL OF CRIMINOLOGY (Dec., 1972): s, 4 239

(iii) Circumstances 01 meeting

This element is akin to the one above because of the impression
that it creates, of the girl's behaviour. Some situations, therefore,
seem to otter a greater degree of exoneration for the defendant.

(a) Casual meeting; of a girl drinking in an hotel
(b) ·Pi~k-up·. in the street
(c) Meeting at a. social function - takes girl home
(d) Fraudulent pick-up
(e) Meeting at a social function and luring girl away
(f) Offence follows a legitimate pre-arranged date
(g) Attack without warning

There can be no question of some degree of victim precipitation of
the offence in (a) and (b) and even (c) and (d).

(Iv) Moral backorouna of the girl

This seems to be an important element of the offence, because the
act is prosecuted for its outrageous nature ·to the girl involved.
The moral attitude of some girls may lead them to consider the
offence in the same light as a minor assault. This does not mean
that the court will take away a promiscuous' girl's right to choose
her partner. But some knowledge of the girl's ,background ought to
enable an assessment to be made of the seriousness with which she
views the offence.

B. The Offender

Just as the girl's background is relevant to sentencing, so the .offender's
background indicates his rehabilitative potential. For 30% of the offenders
this is their first conviction and for nearly half of them it is no more than
their second.

A pre-sentence report should indicate the degree of family support that
the offender can expect. A psychiatric report would be essential for those
cases in which the crime seemed to have bizarre elements. Again, the
scale developed above could be of value:

(a) Man of solid reputation, respected, no priors.
(b) Good reputation but some identifiable problem, e.g. alcoholism,

drug addiction, mental illness.
(c) One or two prior convictions.
(d) Considerable number of prior .convictions.
(e) Extensive delinquency record and/or sexual priors (excluding

carnal knowledge).
(f) Man with a full rape prior conviction.
(g) Thoroughly institutionalised or psychopathic person.

The use of the scales is not meant to be on any rigid points system but
to suggest the categories into which the defendant falls. For instance, should
he fall right across the board into (a) and (b) categories- he might seem a
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more likely candidate for a bond or probation. At the other end of the scale,
it might be considered that longer sentences were appropriate for con
sistent (f) and (gj categories. Placed alongside each, the scales could be
come a compound guide to sentencing on rape and provide the basis for
further research on the commission of this offence in Victoria.

SEE SPECIAL TABLE BELOW

A COMPOUND GUIDE TO RAPE SENTEN'CING

THE Q'FFENCE THE Q,FFENDER

Violence Victim's Meeting
Co-operation Circumstances

A. No violence Unambiguously Casual hotel Respectable, no
consents initially meeting prior convictions

B. Threats only Signs interpreted Street pick-up
f

Good reputation,
as consent but specific

I personal problem

C. Pushed around Encourages Meets victim at I 1 - 2 prior
only

I
sexual intimacy social function, convictions

takes her home

D. Moderate Provocative, Fraudulent pick- Considerable
struggle aware of effect up, but girl goes number of priors

willingly

E. Forcible Provocative, Meets victim at .i Extensive
restraint unaware of social function, delinquency

effect lures her away and/or sexual
priors

F. Violent Unsuspecting, Legitimate, pre- Full rape prior
struggle social companion arranged outing

G. Punching, Totally non- Attack without Institutionalised;
beating provoking warning psychopathic

In addition, other relevant sentencing factors includes (a) the moral background and
attitude of the girl, (b) the degree of the offender's family support and (c) the offender's
mental condition.
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