
Sentencing - An Unrewarding
and Painful Task'

DUNCAN CHAPPELLt

"THE assessment Of sentence, punishment, treatment
- call It what you will - on inadequate information,
without professional assistance and without the proper
time to think, is one of the most painful and unToewarding
of the functions of the judge."1

NO doubt most of those concerned with the sentencing of offenders
would approve these words of Lord Kilbrandon, jurist and chairman of the
SCottish Law Commission. It is perhaps because the task of sentencing is
so painful and unrewarding that it has, at least until recently, normally
been completed by judges with far less care and attention than that devoted
to the determination of gutlt, As Jackson has reminded us,

An English criminal trial, properly conducted, is one of the best
products of our law, provided you walk out of court before the sentence
is given: if you stay to the end, you may find that it takes far less
time and inquiry to settle a man's prospects in life than it has taken
to find out whether he took a suitcase out of a parked motor car.2

Fortunately, there is now a growing awareness, particularly in the
United States and United Kingdom, of the importance of sentencing in
the administration of the criminal law. With this awareness have come
demands for studies of the problems confronting sentencers, and for
solutions of them. These demands are now being met at a number of levels,
including those of government. In the United Kingdom, a study was made
of the business of the criminal courts in 1961,3 and more recently, in the
United States, the President's oommisaton on Law Enforcement and
Administration of Justice has examined the problems facing the nation's
criminal courts.s Both studtes devoted considerable attention to the
problems of sentencing.

As yet, no s1m11ar inquiries have been made in Australia although our
sentencers undoubtedly experience problems which bear a close relationship

• The substance of this article formed the subject matter of an address delivered to
a weekend seminar on "Correctional Practices in Contemporary Society", conducted
by the University of New England in February 1968.

t B.A., LL.B. (Tu.), Ph.D. (Cantab.), Lecturer in Law, University of Sydney.
1 Kilbradon, Hon. Lord (1966). "Children in Trouble," Brit. J. Crim. I, 112 at 122.
2 Jackson, R. M. (1964). The Machinery of Justice in England. 4th ed. Cambridge: University

Press, 228.
3 Home Office: Lord Chancellor's Office (1961). Report of the Interdepartmental Committee

on the Bldine•• of the Criminal Court•. London: HMSO, Cmnd. 1289.
4 Task Force Ret:-tOrt (1967). The Courts. Washington: U.S. Government Printing Office.

167

 at ANZSOC on June 19, 2016anj.sagepub.comDownloaded from 

http://anj.sagepub.com/


168 AUST. & NZ. JOURNAL OF CRIMINOLOGY (1968): 1. 3

to those troubling their brethren in the United States and United Kingdom.
It is therefore proposed in this article to examine what appear to be some
of the more important problems of Australian sentencers, and to discuss
certain of the solutions suggested, or adopted, for these problems overseas.

The CompZexity of Sentencing

One of the major developments in sentencing during the present
century, and particularly during the past decade or so, .has been its
mounting complexity. From this new complexity have arisen new problems
of sentencing. For the judge of the eighteenth and early nineteenth
centuries the aims and objectives of punishment were relatively simple,
being dominated by theories of deterrence and retribution. The choice of
punishments available to the judge reflected these theories, amounting in
many cases to a decision between transportation to the New World or the
next.

The contemporary sentencer, on the other hand, must trace a wary
path between conflicting and often competing goals of punishment, con
sidering such matters as the rehabilitation of the offender, the protection
of the community from dangerous offenders, the deterrence of both
individual and potential offenders, and the need to denounce conduct
which conflicts with accepted community values. As the President's Crime
Commission has stressed,

Although in some cases these various goals may lead to the same
result, in many other cases the judge must choose to enforce one goal
while subordinating the others.s

In making a decision as to the appropriate goal or goals of punishment
to be applied in a particular case, a sentencer's task is made more complex
by the need also to consider one or more of the following factors.

(1) The range of sentencing alternatives.
(2) The known or assumed effect of particular sentences.
(3) The background of the offender.
(4) The sentencing practice of the court.

It would seem that many of the contemporary problems of sentencing
stem from 'these four factors. As such, each will now be considered in more
detail.

(1) The R~nge of Sent.encing Alternatives

A judge's authority to impose a sentence is llmited by the statutory
provisions which create the range of sentencing alternatives for his
particular jurisdiction. Where these alternatives are unduly restrictive,
or the statutory provisions concerned fail to guide him In' the exercise of
his discretion, problems arise. .

(i) Young offenders

Perhaps the most serious gap in the present range of sentencing
alternatives available to Australian judges lies in t~e field of short. and

5 Task Force Report: The Courts. Ope cit. 1•.
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medium term methods of treatment for young offenders. In general, up
untn the age of' 17 or 18, most young offenders are dealt with by special
children's courts which have been established in. each State.6 When
determining the appropriate sentence to be imposed upon a young offender,
the magistrates who staff these courts are, in essence, limited in their
choice to four main alternatives.

They may find the charge proved but dismiss the offender without
inflicting a penalty; release the offender on a bond or suspended sentence
with or without the supervision of a probation officer; fine the offender;
or commit the offender to an institution.

If custodial treatment is chosen, the type of institution to which an
offender is sent will be decided primarily by the State authority responsible
for child welfare and not by the court. Factors such as the age of the
offender, his social background, and his intellectual capacity will no doubt
be considered by this authority in selecting the particular institution most
suited to his needs. However, with the exception of the more populous
States of Victoria and New South Wales, the actual range of institutions
available for treating young offenders is very restricted.

What sentencers currently lack when dealing with young offenders
under the age of 18 is power to commit them directly to a specific form
of short term custodial treatment. Rather than only having power to
impose upon young offenders what often amounts to an indefinite and
indeterminate type of custodial sentence, it would appear desirable to
provide sentencers with other alternatives in this field. One such alternative
might be offered by the establishment of a system of detention and
attendance centres for young offenders similar to those already function
ing in the United Kingdom.

Detention and attendance centres were first established in the United
Kingdom in 1948. Treatment at attendance centres is intended

to vindicate the law by imposing loss of leisure, a punishment that
is generally understood by children; to bring the offender for a period
under discipline and, by teaching him something of the constructive
use of leisure, to guide him on leaving the centre to continue organised
recreation actively by joining youth clubs or other organtsattons.t

Young persons aged not less than 10 but under 21 can be ordered by
a court to attend one of the centres which are run in most cases by
police officers. Attendance is usually required for two hours on a number
of consecutive Saturday artemoons,s Research suggests that this type of

6 The jurisdiction of Children's Courts varies between States. In Victoria, for example,
jurisdiction in general applies to young offenders under 17, extending in certain cases up
until the age of 19. The only young offenders under 17 who are likely to be dealt with by
the normal criminal courts are those charged with very serious crimes such as murder.
In New South Wales, the Children's Courts have jurisdiction to try offenders under 18 for
any crime other than those punishable by death or penal servitude for life. The only crimes
still punishable by death in New South Wales are treason and certain forms of piracy.
Among crimes punishable by penal servitude for life are murder, manslaughter and rape.
A young offender under the age of 18 convicted of one of these offences may be sentenced
to imprisonment. However, it is the normal practice in such a case to transfer him from
prison to a child welfare institution.

7 Home Office (1960). Report of the Committee on Children and Young Persons. London:
HMSO. Cmnd. 1191, 90.

8 The maximum number of hours for which an offender can be ordered to attend is 24. See
Home Office (1964). The Sentence of the Court. HMSO. 7-8.
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treatment is best suited for young offenders with little or no previous
experience of crime, coming from a fairly normal background,«

Detention centres are intended

to provide a sanction for those who could not be taught to respect the
law by such milder measures as fines, probation and attendance centres,
but for whom long term residential training was not yet necessary or
deslrable.10

The regime in detention centres is one of hard work, physical training
and general education. The normal length of sentence is either three or
six months, although power exists to extend this in certain circumstances to
nine months. Junior detention centres are available for those in the age
group 14-17, and senior centres for those aged between 17 and 21. Upon
release the offender is subj ect to compulsory supervision for twelve months.
The centres have been found to have the greatest success with offenders of
little criminal sophistication, and without previous experience of long
periods in institutions, such as approved schools.tt

It was mentioned earlier that children's courts in Australia have, in
general, jurisdiction to try young offenders who have not reached the age
of 17 or 18. Once over this age, a youth will be dealt with by the normal
range of criminal courts, and will be liable to the same types of penalties
imposed on adult offenders, Including imprisonment. While Australian
courts may be reluctant to send a young offender to prison, in most cases
they have little choice if they decide an offender requires custodial
treatment.12

It will have been noticed that in the United Kingdom, attendance and
detention centres are available for offenders up until the age of 21, thus
providing sentencers with alternatives to imprisonment as a method of
treatment for young orrenders over the age of 17. Unlike Australia, im
prisonment for all offenders under the age of 17 is abolished in the United
Kingdom, and it is intended, as soon as practicable, that detention in a
detention centre will entirely replace the imprisonment of offenders aged
17 and under 21 for periods of six months or less.I3 In effect, the only
sentences of imprisonment which will be passed on persons in this age
group (17-21) in the United Kingdom will be for three years or more).
Intermediate sentences between six months and three years will be
primarily catered for by borstal training. Such a sentence is available for
young offenders aged 15 and under 21 where a court is of opinion, having
regard to the particular offence and the offender's character and previous

9 McClintock, F. H. (1961). Attendance Centres. London: Macmillan.
10 (1959) Penal Practice in a Changing Society. London: HMSO. Cmnd. 645, 8. It should be

noted that New Zealand has already established a system of detention centres for offenders
between the ages of 16 and 21. Periodic detention, as well as detention for a period of
three months, can be ordered by a court.

11 For a more detailed description of detention centres, see The Sentence 01 the Court, op.· ci,t.,
17-19; Dunlop, A. B. and McCabe, S. (1965). Young Men in Detention Centres. London;
Routledge It Kegan Paul.

12 In Victoria, an offender under the age of 21 may, instead of being sent to prison, be
sentenced directly by a judge to a [oung offenders' training establishment. These cater
for youths between the ages of 15 an 21. Detention may be for a period up to three years.

13 The Sentence of the Court, Ope cit., 17.
14 Or in certain special circumstances, 18 months or more. Ibid., 11.
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conduct, that it 18 expedient he should be detained for training for not leas
than six months.ts

Borstal is essentially a remedial and educational system, based on
personal training by a carefully selected staff. Its development . . .
has been mainly in the extension of vocational training in sldlled
trades and of education in its widest sense ...16

The length of a borstal sentence is not determined by a court. An
offender is released between six months and two years from the beginning
of his sentence, depending upon his progress. The average length of deten
tion is about 15 months. Upon release, an offender is SUbject to compulsory
supervision for a further period of two years.

In Australia, we have no direct equivalent of the borstal, although
various young offender training establishments within the individual state
penal systems do provide specialised medium term training for young
offenders up until the age of 25.17 However, prison authorities, rather than
the courts, determine which offenders will be sent to these tnstttutrons.w
Young offenders with medium or long term prison sentences who are re
garded as unsuitable for these institutions, together with those young
offenders serving short term prison sentences, are normally detained in
special sections of maximum security prisons within each State.

It is now increasingly recognised that there are many objections to the
use of short term imprisonment for both adult and young offenders. Almost
all those with short sentences are likely to serve them in local, over
crowded, multi-purpose prisons which have totally inadequate facilities
for providing suitable treatment programs. While young prisoners are, as
far as possible, segregated from older offenders, the very atmosphere of
these prisons is liable to contaminate and corrupt. It is an awareness of
these de·ficiencieswhich has led in the United Kingdom, and other countries,
to the establishment of various alternatives or substitutes for short term
imprisonment for young offenders. It has also been realised that there is a
need for special medium term training for young offenders, other than
imprisonment per se.

We in Australia lag behind these overseas countries in providing new
short and medium term methods of treating our young offenders. As a
result, our sentencers are at present obliged to fulfil their function with
inadequate tools, a situation which should not be allowed to continue. It
has been suggested that we might follow the United Kingdom's example
in this field and establish a system of attendance and detention centres.IB

We might also follow Victoria, and provide sentencers with the power to

15 Ibid., 19-20.
16 Penal Practice in a Changing Society, Ope ett., 9. For a survey of the Borstal system see

Hood, R. (1965). Borstal Re-Assessed. London: Heinemann.
17 Like, for example, the youth training centre at Berrima in New South Wales.
18 With the exception of Victoria where, as already noted, power exists to commit an offender

directly to a youth training centre.
19 The United Kingdom system of detention and attendance centres is not, of course, the

only short term method of treatment for young offenders which might be implemented In
Australia. A recent survey by the Council of Europe's Committee on Crime Problems
suggests that a number of European countries have methods of treatment for this type
of offender which warrant further study. See European Committee on Crime Problems
(1967). Short Term Methods of Treatment for Young Offender,. Strasbourg: Council of
Europe.
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sentence young offenders directly to a form of medium term training
akin to borstal.

It would be preferable if these developments could take place on a
uniform basis throughout Australia, rather than on the more typical
hotchpotch system of state by State reform. To achieve uniformity, it
would almost certainly be necessary to undertake a thorough review of
legislative and administrative policies concerning young offenders in
general. Such a review could lead, among other things, to the abolition
in an states of imprisonment for all offenders under the age of 17 or 18,
a reform which Islong overdue, and to the establishment of a meaningful
range of alternative forms of treatment for offenders under the age of 21.

(ii) Adult offenders

Gaps exist not only in the types of sentence available for young 
offenders but also in those available for adults. While not proposing to
discuss these in detail, it is suggested that at least three forms of treat
ment might usefully be added to the range of sentences available for adult
offenders in Australia. These rorms of treatment are weekend imprisonment,
probation hostels and hospital orders.

Weekend imprisonment

A number of countries, including New Zealand, have now introduced
some form of weekend Imprisonment or detention for particular types of
offender. The New Zealand scheme operates, at present, only for young
offenders. Offenders report early on Friday evenings to a detention centre
and are discharged on Sunday evenings. The'y are also required to attend
at the centre on one week night. The centre provides a program consisting
of work, education and counselling,

Weekend imprisonment provides a form of punishment for the group
of offenders whom the courts may feel deserve a more severe penalty than
a fine but whose offence does not warrant a normal prison sentence. Per
haps the principal type of offender falling within this category is the person
convicted of a serious road traffic offence. It is therefore of interest to
note that the Victorian Government is currently considering the introduc
tion of some form of periodic detennon for certain road traffic offenders.20

A system of weekend imprisonment has a number of advantages which
normallmprisonment lacks. In particular, it is less costly to the community
as a whole because it enables the offender to continue to support himself
and his family. It also prevents the breakup of the family group. Many of
the other potentially bad effects of full imprisonment can similarly be
avoided.

Whether or not a new system of periodic detention Is established in
Australia is' likely to depend primarUy upon administrative factors. The
penal systems of the various States are already overburdened, institutions
are overcrowded, and staff work loads are excessive. However, by 1n1tially
recruiting part time staff and limiting detention to a single day of the
weekend, it might be possible to overcome these parttcutar problems.

20 A report on Work Release of Prisoners and Weekend Imprisonment was prepared in
December 1967 for the Victorian Government by David Biles, Lecturer in Criminology at
the University of Melbourne. The report has not been released for publication.
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Eventually, with more adequate facUities a full periodic detention scheme
could be implemented.

Probation hostels

Probation hostels, a variety of the better known halfway house system,
could provide a valuable alternative sentence between impnsonment and
non-residential treatment on probation. The hostels are designed to accom
modate those capable of going out to work in the community, but -who
require some form of supportive care falling short of detention in an
institution. Offenders coming within this category are often the petty
criminals, with inadequate personalities, who tend to be enmeshed by
habitual offender legislation.21 Young people too who have the
potential to respond to normal supervision by probation officers if they
are removed from their home environment, are likely to benefit from the
controlled environment of a hostel. 22

Courts in this country who can call on probation services already have
power to specify as a condition of a probation order that an offender reside
at a particular address. In the case of young offenders this address may
well be that of a hostel run by a voluntary organisation such as a church.
But in the case of adult offenders, hostel accommodation is probably not as
readily available. It would therefore seem desirable to establish an official
hostel system to cater for offenders whom the courts might wish to sentence
to this particular form of treatment. These hostels would no doubt need to
be centred in or near major population centres to enable suitable employ
ment to be found for residents.

(c) Hospital Orders

Provisions for dealing with offenders who come before the courts
suffering from some mental illness or abnormality differ from state to
State. However, it would appear Australian courts lack the wide powers
granted courts in the United Kingdom in relation to mentally disordered
offenders. The United Kingdom Mental Health Act, 1959, enables courts to
make hospital orders in respect of mentally disordered offenders. The power
is exercisable in general when a person is convicted on indictment of any
offence other than one for which the penalty is fixed by law. In the case of
magistrates' courts, this power can be exercised if the offender is con
victed of an. offence punishable by Imprtsonment.e

Before making a hospital or guardianship order a court must mainly
be satisfied, on the evidence of two medical practitioners, at least one of
whom is an expert in the field of mental illness, that the offender is suffer
ing from mental illness, psychopathic disorder, SUbnormality or severe sub
normality of a nature or degree which warrants his detention in hospitaJ
for medical treatment or his reception into guardianship. A hospital or
guardianship order may not be combined with a sentence of imprisonment,
or any other sentence or order for detention, or with a fine or a probation

21 See West, D. J. (1,963). The Habitual Prisoner. London: Macmillan.
22 Probation hostels exist in the United Kingdom for this type of young offender who is over

compulsory school leaving age but under 21.
23 For a description of the various powers granted under the provisions of the Mental Health

Act, 1959, see Walker, N. (1965). Crime and Punishment in Britain. Edinburgh: University
Press. Ch. 13, 263 et seq. Also The Sentence of the Court, Ope cit., 33-37.
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order. Nor does the order run for any specified period., the purpose being
to enable the offender to be compulsorily detained in hospital, or to be
under guardianship, for as long as 18 necessary in his own and the publlc
1nterest.u

Courts of assize or quarter sessions are given additionaJ. power when
making a hospital order, if they think it necessary for the protection ot
the public, to subject an offender to special restrictions relating to discharge.
While these restrictions are in force an offender may not be granted leave
of absence from hospital, be transferred to another hospital, or discharged
without the consent of the Home secretary.

These powers granted courts in the United Kingdom under the pro
visions of the Mental Health Act, 1959, enable them to deal with mentally
disordered offenders in a humane manner, emphasis being placed upon
treatment rather than punishment. At the same time, the power to impose
restriction orders ensures that the public will be protected against danger
ous offenders. All this is in contrast to the situation in AustraJia where
courts, when sentencing mentally disordered offenders, seem obliged to
emphasise punishment and not treatment. A court may require a mentally
disordered offender to seek treatment as a condition of a probation order,
or urge that he receive treatment within the prison system if a custodial
sentence Is imposed. But it is not possible for a court to commit a mentally
disturbed offender directly to a hospital for treatment. The failure to provide
our sentencers with this power produces a serious weakness in the sentenc
ing framework of Australian courts. It is a weakness which might readily be
remedied by the enactment in each Australian State of provisions similar
to those contained in the United Kingdom· Mental Health Act, 1959,
provisions which would enable our criminal courts to make hospital,
guardianship and restriction orders.

(2) Lack 01 Statutory Guidance to sentencers

Australian statutory provisions relating to sentencing, apart from being
unduly restrictive in the range of sentences they permit, also fall to provide
adequate standards to guide the exercise of the judge's sentencing discre
tion.

Of all the main criminal statutes, perhaps the New South Wales Crimes
Act, 1900, Is the most deficient in this respect. The various offences pro
vided for in this Act, and the maximum penalties prescribed for these
offences, are largely the product of nineteenth and even eighteenth century
statutes. From time to time since 1900, new offences have been added piece
meal by the legislature, and penalties for certain categories of crime have
been increased or reduced. But in general, the maximum penalties specified
rarely reflect the relative gravity of offences in contemporary society.

Thus, maliciously casting stones upon railway carriages with intent
to injure the occupants.w exploding gunpowder with intent to do grievous'
bodily harm to any person;26 setting fire to the tackle, apparel or furniture
of any vessel with intent to destroy it;27 or unlawfully administering any

24 Although the order will lapse, if no special restrictions are imposed, at the end of 12
months from the date of being made. The order may, however, be renewed.

25 New South Wales Crimes Act, 1900, 5.51.
26 Ibid., 5.47.
27 Ibid., 5.236.
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chloroform laudanum with intent to assist in the commission of an in
dictable offence,28 are all offences punishable by a m~um of penal
servitude for life. -

Mallclous destruction of any article cast on shore from a wrecked
vessel Is an offence punishable by a maximum of 14 years penal servitude;
malicious damage to a vine growing in a garden an offence punishable by
a maximum of 10 years penal servitude;30 and malicious wounding of cattle,
other than pigs or goats, also an offence punishable by a maximum of 10
years penal servitude.31 Malicious wounding of a human being is an offence
punishable by a maximum of 5 years penal servitude.32

The stealing of cattle, which includes, by definition,

any horse, mare, gelding, colt, foal, filly, ass, mule, bull., cow, ox, steer,
heifer, calf, ram, ewe, sheep, lamb, pig, goat, deer, alpaca, llama,
vicuna, camel, or dromedary, and every hybrid or cross thereof.33

is an offence punishable by a maximum of 10 years penal servitude.34

The stealing of a motor car is an offence for which the maximum punish
ment is a prison term of 5 years.35 The same maximum punishment is
prescribed for the offence of culpable driving, tee causing the death of
any person while driving a motor vehicle under the influence of drink or
drugs, or at a speed or in a manner dangerous to the public.36

Further examples could be given, but it seems clear from those already
provided that a judge can obtain little if any assistance from the New
South Wales Crimes Act in determining the appropriate sentence to be
awarded for a particular offence. The hope can only be expressed that
some day, someone will undertake the major task of reforming this relic ot
a bygone age, an age in which in many cases protection of property was
regarded as more important than the protection of the person. Such reform
should include not only a ruthless pruning of the dead wood which abounds
in the Crimes Act, and in the equivalent criminal statutes and codes of
the other States, but also the revision of the scale of penalties prescribed
for offences.37

There seems to be no need to retain the present practice of providing
a separate penalty for each separate offence in the major criminal statutes.
As the Model Penal Code of the American Law Institute illustrates, offences
can readily be grouped into broad categories for the purposes of punishment.
In the Model Penal Code, three categories are distinguished according to
their relative sertousness.es

28 Ibid., S.38.
29 Ibid., S.243.
30 Ibid., S.215.
31 Ibid., S.245.
32 Ibid., S.35.
33 Ibid., S.4.
34 Ibid., S.126.
35 Ibid., S.117.
36 Ibid., S.52A.
37 The writer understands that a committee of the Australian Law Council is currentl,.

engaged in the task of drafting a new criminal code for Commonwealth Territories which
could be adopted as a uniform criminal code for Australia. However, the state of progresa
reached in this welcome venture is not known. Nor is it known if such a code would be
accepted by the individual State governments, without whose support the code could not
be implemented.

38 American Law Institute (1962). Model Penal Code. Philadelphia. S.6.01.
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The most serious grade of felonies, felonies of the ttrstdegree, include
offences like murder and rape accompanied by serious bodily injury.' The
maximum prison sentence for a first degree felony is life, and the minimum
between I, and 10 years.39 For the second degree felonies, which include
burglary at night, arson and aggravated assault, the maximum prison term
authorised is 10 years and the minimum between 1 and 3 years.40 Third
degree felonies, including theft in excess of $500, perjury and bribery, are
punishable by a maximum prison term of 5 years and a minimum of be
tween 1 and 2 years:41

A simple offence classification of this type can provide valuable
assistance to the judge in exercising his sentencing discretion. ·Future
reform of the criminal laws in the Australian states might therefore
include the gradation of offences according to seriousness, and the pro
vision of an appropriate scale of penalties for each offence classification.

(3) The Known or Assumed Effect of Particular Sentences

One of the major problems confronting Australian sentencers, and
sentencers overseas, is the absence of reliable information regarding the
effect of particular sentences. As the President's Crime Commission stressed,
a judge's

ability to impose an appropriate sentence is limited because know
ledge about the deterrent or rehabilitative effect of any particular
sentence is limited.42

To those who would wish to know how limited our existing state of
knowledge is in this field, no better reference can be given than the recent
report by the Council of Europe on the effectiveness of treatment methods.43

The report emphasises not what is known, but what is unknown about
these methods, and tries to deal particularly with the ways in which things
may become to be known. It points to the complex problems associated with
research in the treatment field, and to the need for much greater caution
and care in designing and executing such research.

The report is not entirely negative in its approach, recording also the
things which are known. We know, for instance,

Humanitarian systems of treatment (e.g, probation) are no less
effective in reducing the probability of recidivism than severe forms of
treatment ...
Money (if not souls) can be saved by revised treatment systems. The
cheaper systems are more often than not also more humanitarian . . .
Much money is wasted in many countries by the provision of unnecessary
security precautions. The public pays very heavily for the marginal
gains that may be provided by repressive custodial apparatus and
systems ...44

39 Ibid., 8.6.06(1). A person convicted of murder may be sentenced to death or imprisonment
depending on circumstances specified in 8210.6. The minimum term of imprisonment is
fixed by the court within the permitted range.

40 Ibid., 8.6.06(2).
41 Ibid., 8.6.06(3).
42 Task Force Report: The Courts, op. cit., 14.
43 European Committee on Crime Problems (1967). The Effectiveness of Punishment and Other

Measures of Treatment. Strasbourg Council of Europe.
44 Ibid., 81.
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This knowledge alone would appear to repudiate certain of the
assumptions upon which the contemporary Australian penal system seems
all too often to be based. Many of our legislators and judges, no doubt
reflecting popular opinion, havelong expressed faith in the peculiar efficacy
of severe prison sentences as both an individual arid a general deterrent
to crime. As such, the almost automatic parliamentary and jUdicial response
to an increase in the incidence of a certain type of offence is to increase
the severity of the penalties awarded for that offen.ce. An example of this
form of response is to be found in the raising by the New South Wales
Parliament in 1966 of the maximum penalties for offences of robbery and
burglary involving the use of offensive weapons.s For instance, the maxi
mum penalty for armed robbery rose from 14 years to 20 years penal
servitude. This action by the legislature followed an apparent crime wave,
and in particular, a wave of armed robberies.

The effect of this alteration in penalties upon judicial attitudes can.
be seen in the case of Donaldson.46 The accused pleaded guilty, in November
1967, to a charge of being an accessory before the fact to an armed robbery
in which over $40,000, to be used in payment of wages of the Postmaster
General's Department's employees, was stolen. The accused was, at the
time of the robbery, an employee of the security firm responsible for trans
porting the money from the bank to the Department's pay office. It
appeared that in this role, he arranged all the details leading up to the
crime.

Following his plea, the accused was sentenced to four and a half years
penal servitude, with an eighteen-month non-parole period. Against this
sentence the Attorney General successfully appealed on the ground that it
was inadequate. The Court of Criminal Appeal took the view that the in
crease in the maximum penalty for armed robbery was

a clear and recent direction to courts by Parliament that such a crime
demands heavier punishment than was formerly the case. This direction
stems, we have no doubt, from a recognition by Parliament of the
prevalence of armed robberies of the very type now under consideration
and emphasises that Parliament has indicated that one of the principal
elements in punishment for such crimes is the deterrent aspect. Courts
must henceforth cease to be weakly merciful and inflict such heavy
and substantial punishment as will deter the actual criminals and
those who may contemplate like crimes.

The court accordingly increased the sentence to eight .years penal
servitude with a three and a half year non-parole period. Having regard
to the skill shown by the accused in planning the robbery, and to the
"magnitude of· the sum involved and the breach of trust in the respondent
towards hls employers", a severe sentence of this type might be justified
as a social defence measure, or perhaps for. the reason advanced by Lord
Denning that

the puntshment lnf11cted for grave crimes should adequately refiect
the. revulsion felt by the great majority of citizens for them .. ' . The
ultimate justification of any punishment is not .that it ts. a deterrent,

45 Crimes (Amendment) Act, 1966.
46 Unreported decision of the New South Wales Court of Criminal Appeal, 19 March, 1968.
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but that it is the emphatic denunciation by the community of a
crime ...47

But as the Oounetl of Europe report indica.tes, what we know of the effec
tiveness of severe forms of punishment suggests that they are no more
likely to deter individual offenders from committing further crimes than
are more humanitarian methods of treatment. Thus in continuing to
justify the need for heavy and SUbstantial prison sentences upon grounds
of individual deterrence, Parliament and the courts are, in substance,
exhibiting a preference for non-humanitarian methods of treatment.

Whether or not these severe prison sentences act as a general deterrent
Is very difficult to prove or disprove in objective terms. The theory of
general deterrence rests upon the assumption that the community will
be made aware of the sentences which are or may be awarded for
particular types of crime. In cases of violent and sensational crimes such
as a murder and rape, the exhaustive mass media publicity given to the
entire proceedings ensures many members of the community know the
nature of the sentence finally imposed. But in less spectacular cases,
publicity, and with it any general deterrence, will be by no means as great.

Those who advocate the use of severe penalties as a general or an
individual deterrent to crime seem to forget on occasions that certainty of
detection and conviction, rather than severity, are more effective deterrent
measures. If evidence to support this proposition is required, we need only
point to the experience of the English criminal law in the eighteenth and
early nineteenth centuries. During that period few countries in the world
had such a Draconian code of criminal laws. Yet crime continued to be
committed largely because detection and conviction rates were extremely
low. While conviction rates for most types of crime are much higher in the
present century, detection rates appear to be growing lower each year.

It was suggested at the outset of this section of the article that
sentencers lacked reliable information regarding the effect oi particular
sentences. Extensive research to provide this information is now being
conducted in the United States, the United Kingdom and other overseas
countries. In the United Kingdom, the results of some of this research have
now been made available to sentencers in a special sentencing handbook
published by the Home Office.48 This handbook also contains comprehensive
information about each form of sentence a court may impose, together
with a description of what each involves and is designed to achieve. It is
proposed to supplement this handbook at regular intervals with the latest
information as it becomes available.

Sentencing research in Australia is still in its infancy, and no hand
book of this type has as yet been produced. It is to be hoped, however,
that this situation will soon change and that our sentencers' task will be
made easier by the provision of research data regarding the effectiveness
of different methods of treatment for offenders.

(4) The Background of the Offender

The background of the offender is one of the very important factors
to be considered by a sentencer when determ1n1ng the sentence he will

47 (1953) Report of the Royal Commis.ion on Capital Punishment. London: HMSO.
Cmnd. 8932, 18.

48 Sentence of the Court, Ope cit.
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impose in a particular case. It is therefore essential that there are system
atic procedures for providing relevant information about the offender to
the sentencing judge.

In many cases, the only information available to Australian courts
concerning the background of offenders are the antecedents provided by
the police, together with any material the offender may furnish the
court in person, or through the medium of witnesses as to character.

Information of this type is subj ect to a number of defects. In the case
of police antecedents, these are prepared by police officers who have no
professional social work training. They are usually very perfunctory, being
limited to a description of such matters as the employment record of the
offender, his previous criminal record, and his family history. While they
are almost certainly compiled with as much accuracy as possible, usually
in a short time, they must inevitably be associated, at least in the offender's
mind, with the police and the prosecution. They thus lack the objective
and impartial quality so crucial in reports of this kind. The same criticisms
as to objectivity can, of course, be made about background information
provided by the offender and his witnesses.

In more recent years, with the growth of probation services, an objec
tive source of information about an offender's background has been pro
vided in the form of pre-sentence reports prepared by professional proba
tion officers. Regrettably, little is known on a national scale about the
circumstances in which courts require, or have access to, these pre-sentence
reports.

In New South Wales, certaJn preliminary findings of a major research
project on the sentencing practice of the courts suggest that the younger
an offender, the more likely it is that he will be made the subject of a
pre-sentence report.49 However, no legal obligation is placed upon a proba
tion officer to prepare a pre-sentence report, nor is there any legal duty
cast upon a court to ask for, or consider, such a report. It appears that in
practice, the use of pre-sentence reports is limited, with few exceptions, to
superior courts.

Probation officers will prepare reports when requested to do so by a
court, or by defence counsel. They may also prepare reports, with the con
sent of the accused, prior to conviction, if they know a plea of guilty is to
be entered, or there is a likelihood that a sentence of probation will be
imposed.

The need for pre-sentence reports to be provided wherever possible to
sentencers has been recognised in the United States and the United
Kingdom. The present practice in the United States with regard to these
reports apparently varies from State to State. The statutory rules of court
In about one quarter of the States make a pre-sentence report mandatory
for certain classes of offences, generally those punishable by imprisonment
in excess of one year. In the great majority of States, and in the Federal
system, a request for a pre-sentence report is discretionary with the tr1al
Judge, although in some of these States probation may not be granted
unless a pre-sentence report has been prepared.so

The President's Crime Commission has stressed the need to increase

49 Rou)ston, R. P., and Ward, P. G. (1968). The Sy4ney Project on S."tencf,..: Preliminary
Report. (Unpublilbecl.)

50 Tuk Force Report: Tha Courta, ope cit., 18.
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the use of pre-sentence reports in all courts. However, it recognises that
resources are inadequate at present to provide such reports as often as
desired, and therefore certain priorities have to be established for the
preparatton.s! The Commission favoured the recommendation as to
priorities contained in the Model Penal Code, namely, that pre-sentence
reports should be required at least in all cases where the defendant is under
22 years, where he is a first offender, or where there is reasonable likeli
hood that he will be placed on probation or sentenced to an extended term.52

In the United Kingdom, the use of pre-sentence reports was discussed
in some detail by the Streatfield Committee in 1961.53 The Committee
recommended that a probation (pre-sentence) report should be available
upon conviction at all courts in all cases where the accused did not object
and was

(a) 30 or under, or
(b) had not been previously convicted, or
(c) had recently been in touch with the probation service.54

The Committee were also of the opinion that in the
interests of justice it is essential that a probation report, where one has
been prepared, should invariably be considered by the court in the event
of conviction. Like the depositions, it should automatically form part of
the court's dossier on the case.55

These overseas recommendations regarding the use of pre-sentence
reports provide valuable' guidelines for future developments in Australia.
It should therefore be our ultimate aim to establish systematic procedures
for furnishing pre-sentence reports to our sentencers in circumstances
s1m1lar to those enumerated by the Streatfield Committee, or the Model
Penal Code.

(5) The Sentencing Practice of the Court

Few aspects of sentencing give greater cause for public criticism and
concern than disparities in the penalties imposed by the courts tor the
same type of offence.

Within certain ·limits a lack of Uniformity is justifiable - unequal
sentences for the same offence may result from such factors as difference's
in the offender before the court, or they may reflect geographic factors,
like differences in public apprehension of crime among communlttes in
the same jurisdiction. The problem of disparity arises from the imposition
of unequal sentences fer the same offence, or offences of comparable
seriousness, 'without any reasonable basis. A 'recent objective study of
the sentencing practice of the Tasmanian Supreme Court tends to con
firm subjective. impressions that disparities of this type occur in Australia.56

trnjusttrted sentencing disparities cannot be e11m1nated entirely, but
steps can be taken to restrict them to a minimum. In the United States,

51 Ibid., 19.
52 American Model Penal Code, Ope cit., S.7.07(1).
53 Report of the Interdepartm.ental Committee on the Business of the Criminal Courts, op cit.
54 Ibid., 100-101.
·55 Ibid., 102-103.'
56 Daunton-Fear, M. (1967). The Correctional Agencies of Tasmania. Hobart: University of

Tasmania.
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one such step has been the formation of sentencing councils. This is a
procedure by which several judges of a multi-judge court meet periodically
to consider what sentences should be imposed in pending cases.57

Foremost among the advantages of the sentencing council is that it
reveals to the participating judges their differences in sentencing
philosophies, and it provides a forum in which these differences may
be debated in the context of particular cases and from which a
consensus on sentencing standards may emerge. 58

Appellate review of sentences is another method by which disparities
in sentencing may be reviewed and uniform standards of sentencing
enunciated. A further method is the system of sentencing seminars for
judges which has been Widely implemented in the United States, and to. a
lesser extent in the United Kingdom. These seminars not only assist in
removing disparities but also provide an opportunity to train judges in
sentencing skills.

In Australia, appellate review of sentences is the main method of secur
ing uniformity of sentencing practice. However, appeal courts often seem
reluctant to make general statements of principle regarding sentencing,
and even when they do, their statements are not always widely reported.
Reported statements of principle by individual sentencers are rarer still,
Judges not being obliged to give reasons for the manner in which they
exercise their sentencing discretion.

What is perhaps more disturbing than the lack of reported cases dealing
with general principles of sentencing is the lack of objective information
concerning developments and trends in the sentencing practice of the
courts. It is not possible, for example, to determine the types of sentence
imposed by Australian courts, nor whether there have been any significant
changes in sentencing practice in recent years. If sentencers possessed
accurate and rellable statistical data showing how offenders were being
dealt with by the courts in general, they might be able to mould their
own sentences to those of the established pattern.59

Conclusions

The substance of this article has been devoted to the discussion of
possible solutions to the problems which make the task of sentencing so
painful and unrewarding. Most of these solutions involve the provision of
new powers and ancillary materials to sentencers. But clearly these new
powers and materials wl11 be of little assistance if sentencers are unable
to understand them, or lack general proficiency in sentencing.

The sentencing decision requires considerable expertise on the part
of the sentencer. Yet it is still too often assumed in Australia that this
expertise is innate, not acquired. Fortunately, after years of complacency
about judicial sentencing proficiency, attempts are now being made to
improve sentencing standards in this country. However, we undoubtedly
trall behind the United States and the United Kingdom in this field.

57 Task Force Report: The Courts, Ope cit., 24.
58 Task Force Report: The Courts, Ope ctt., 24.
59 These deficiencies in statistical data should be remedied when the Commonwealth

Statistician commences publication of information, now being provided on a uniform basis
by Australian courts, relating to sentencing, and allied matters.
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In the United States a number of programs have been developed to
train judges in sentencing skills. For example, during the last six years,
the Joint Committee for the Effective Administration of Justice assisted
in the organisation of over 40 regional seminars which were available to
almost every trial judge sitting in a State court of general jurisdiction.
Most of these seminars included discussion of sentencing theories and
alternatives and the development of uniform. sentencing crlteria.60

The American National College of state Trial Judges, founded in 1964,
conducts an annual four week program of intensive study, prlmarlly for
judges who have recently been appointed to the bench. In its first two
years, 200 judges from 49 States attended classes at the College.

In the United Kingdom, a number of sentencing seminars have been
conducted under the auspices of the Lord Chlef Justice. At these seminars,
judges, magistrates, members of the bar, penal administrators, criminolo
gists, psychiatrists and other persons who may assist or participate in the
sentencing process, have deliberated upon a wide and varied range of topics
relating to sentencing.

In Australia, the first judicial sentencing seminar akin to those con
ducted in the United Kingdom was convened late last year by the Chlef
Justice of New South Wales, Sir Leslie Herron. It is to be hoped that
seminars ot this type will soon become a regular feature in all States, as
they are already in the United States and the United Kingdom. If they
do, sentencing may well become a far less pamru; and far more rewarding
judiclal function.

60 Task Force Report: The Courts, Ope ciL, 22.
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